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8.3 ESTABLISHMENT AND IDENTIFICATION OF CONVENTION
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i . - . . .
wafive tests for the establishment of convention. He wrote:™

im"gle precedent with a good reason may be enough to establish the rule. A
le string of precedents without,such a reason will be of no avail, mwless it is
fectly certain that the persons concerned regarded thew: as bonnd by it.”

rticular class of actiof
vof authority and whetl
1al system by changing

ings’ questions (b) and (c) must be answered in the aftirmative to establish
ce of a convention. No convention could be asserted if the rule thought to be
thered no constitutional purpose, or if it frustrated rather than served
nal ends. The minority judgments in Reference re Amendment of the Constitution of
gl tly observed: “The essential condition for [the] recognition [of a convention)]
ha t the parties concerned regard it as binding on them [and] it must play as well
iy constitutional role.” The six-member majority adopted in principle Jennings
£ test, but found that the putative convention satisfied each of Jennings’
issue was whether the consent of the Canadian provinces was needed before
detal authorities could request the United Kingdom Parliament to pass legislation
ate” the Canadian constitution. The majority held: (a) the rule requiring provincial
s based in precedent; (b) the actors regarded themselves as bound; and (¢) there
son for the rule found in Canada’s federal-provincial compact,
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which rule or course of
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he main source of convention. The longer a usage, the more likely a binding
nwill crystallise. However, conventions may also be sourced in rule-consttutive
ts. A single precedent may establish a convention if the action is unequivocally
gdged. The last occasion that a British Monarch refused the royval assent to a bill
1708, when Queen Anne refused to agree to a Scottish militia. A century later,
of the royal assent was no longer an option. In 1829 George IV opposed the
Lof disabilities attaching to Roman Catholics but he assented to the bill under
This action established a rule-constitutive precedent that confirmed a shift in the
fthe constitution.”” Although no one could say whether the granting of the royal
ad already hardened into a constitutional obligation, George l'\r s acceptance of
0 assent conclusively established the convention.
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conventions have been established in the same way, The last dispute over a
br’ s powers was in 1892. The Govetnor, the Earl of Glasgow, refused to act on
Ballance’s advice to appoint several new Legislative Councillors. The Secretary
e for the ¢ Q&)_lg)t msu:ucmd th&(:p\ ernor th;n he must ac chr his ]}rcmler s advice

Stitutive “precedent. Simil quy, tﬂikmuu, th:, 1984 t‘thti()IlS the 1\{101’11@‘.’ (mmral Jlm
advised his Prime Minister on the constitutional obligations upon an out-going
Minister, and this advice established a precedent for futute occasions. The Cabinet
wal adopted McLay’s advice as comprising the first limb of the caretaker

4 but it is sugpested these .
anoetations,
andament of the Canstitution o
i, Beetz, Chouinard and.

ennings, above n 6, at 136 (emphasis added).

Reference e Amendment of the Constitution of Canada (1981) 125 DLR (3d) 1 ar 114 (SCC) (emphasis added).
“Referenco re Amendnient of the Constitution of Canada (1981) 125 DLR (3d) 1 at 90 (SCC).

“See de Smith and Brazier, above n 5, at 40,
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8.5.1 CONVENTIONS RELATING TO THE EXECUTIVE

“A denial of supply atany point atwhicha debate ranging

erice on matters of supply.
cally taises a question of

swhole field of Government activity can arise, automati
ence of the House in the Government.”” In addition, a government may, ofits
the House is to be treated as 2

ton, declare that a vote on an issue before
actic to enforce discipline

e matter. A government may exercise this optionasa t
, by placing its survival “on the line”.
e confidence votes and ordinary votes in the House.

tion must be drawn betwe
Minority coalition governments

@ situations exhaust the obligation to fesign.
tly suffer defeats when prosecuting their legislative programmes, without any

Hesignation.
faker governnient

litics create potential for periods of political uncertainty, when it may not be clear
arty ot group of parties in the House has a mandate to govern. During these
t must, of necessity, remain in office and attend to the business

the governmen
hout rcspcmsiblc advisers.

ament. The Governot-General must not be left wit
s the lawful executive authority, with all the powers and

bent government
osition must act in accordance

bilities of office. However, governments in this p
e convention on caretaker government. Ministers are constrained in their actions
¢ political situation is resolved.

"T'he first limb applies where it is clear on election
[tis customary for the new ministry to be sworn
}, the outgoing government must

taker convention has two limbs.
vho will form the next government.
|4 days following the clections. Duting this petioc
ponsibilities of office, subject to the caretaker convention.

to discharge the res|
es were clarified following the July 1984 elections, when defeated Prime Minister
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Muldoon refused the incoming Prime Ministet’s i
saland currency.” Muldoon capitulated when hig Attorney-General, Jim Mclay,

y advised that\"
& =)

{defeated Governmentj will undertake no new policy

It w 1 the a omine Government on any matter of such
constitutional, economic, or other significance that it cannot be delayed
until the new Government formally takes office — even if the outgoing

‘Government disagrees with the course of action proposed.”

Tt will act on the advice

osition established a rule-constituent precedent.
formulation of the obligations on an out-going
straints apply will not usually extend beyond

s exposition of the constitutional p
Cabinet Mannal adopted verbatim his
Minster.”® Situations to which those re

ce D McGee, Parliamentary Practice in New Tealand (3rd ed), Wellington, Dunmore Publishing, 2005,

95-99.

cGee, above n 61, at 98.
e para 5.3.1.
torney-General’s press statement, 17 July 1984, reproduced by ' M Brookfield, “The constitutional
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Admission to or expulsion from partnerships (s 36);

Admission to or loss of membérshjp of industrial,

associations, or of professional qualifying
(ss 37-41);

)  Access to places, vehicles and facilities (ss 42-43);

(5  Provision of goods and services (ss 44-52);
(6) Sale, occupation and use of land, housing and accommod
(7)  Access to educational establishments (ss 57-60).

The Human Rights Commission Act 1

977 prohibited
colour, race, se

x, ethnic or narional origing, m
Section 21 of the Human Rights Act 1993
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ading “Other forms of d
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a of the Human Rights Act 1993,
From its inception in 1977, the legislation had
seven enumerated areas of activity, Se
public sector until 31 December 1
sovernment legislation, practices and policies (the project that be
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with the Human Rights Act 1993 in the public sector,
extended until 31 December 2001, This timing
the Human Rights A
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ction 151 had exempted the Act’s
999, pending completion of a hum
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ic sector, The object was to promote
sensitise politicians and official
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Zealand Bill of Rights Act 1990 had operated along parallel line

123 Human Rights Act 1993, ss 61.63.
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125 See para 9.3
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TrE EXpeuTive

The Royal Powers Act 1983 re-enacted the 1953 provisions and provided for a Ré
perform the royal functions of the Sovereign in right of New Zealand where
Kingdom law authorises a Regent to act on hehalf of the Sovereign. The Consti E
1986 repealed the Royal Powers Act 1983 but carried over the provisions author
exercise of royal powers by the Sovereign and a Regent.® i

19.6 Seal of New Zealand

It was fitting that the Queen in her silver jubilee celebrations should assentto
New Zealand Act 1977 and proclaim it wichout affixing a seal — the existing
being appropriate in her realm of the United Kingdom.” This further re
Zealand’s growing cons itutional self-image. The Act elevated New Zea A1
sovereignty by :mthorismgment of a seal to be known as th
Zealand. Until then certain state instruments relating to New Zealand and}
(Nive, Tokelau and the Cook Islands) were, in some cases, sealed with the B
New Zealand and, in other cases, with the Great Seal of the United f\mgd
the lesser United Kingdom seals. Under the Seal of New Zealand Act 197
issued by the Sovereign or the Governor-General on ministerial or cone
must be sealed with the one official seal — the Seal of New Zealand. The
Zealand Proclamation 1977 adopted the seal bearing the design and styles
Queen’s warrant dated 29 June 1959, “ Judicial notice is to be taken of the§
held in the custody of the Governor-General ** The affixing of the Seal is a maf
rather than substance. Section 5(1) provides that no instrument shall be in

of the Seal not having been affixed, except where statute expressly require

It has been queried whether the Seal of New Zealand Act 1977 impotted
conventional rule of ministerial responsibility and participation.* However, this
constitutional change by a side wind. Section 3(1) authorises use of the

)t

instrument that is made by the Sovereign or the Governor-General “on thy
Minister of Her Majesty’s Government in New Zealand or on the advice
consent of the Fxecutive Council of New Zealand”. The statutory referen
or conciliar advice is merely recognition that, by convention, the Sovereigq
General acts on advice when issuing instruments to be affixed with the seal

o

Constitution Act 19806, 8s 3 and 4.
Section 2(3) of the Seal of New Zealand Act 1977 removed the need to seal the Queen’s pr
establishing the seal,

Seal of New Zealand Proclamarion 1977 (SR 1977/29). The seal contains the New %
Arms surtounded by the inseription “New Zealand - Elizabeth the Second  Queen
Seal of New Zealand Act 1977, s 6.

Seal of New Zealand Act 1977, 5 4.

' M Brookfield, “No nodding automaton: A study of the Governor-General's
functions” [1978] NZLJ 491 at 497,




