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Preface 11

The broadcasts have covered the New Zealand Bil] of Rights Act 1990
and the position that occy pies in the constitutiona] system and the difference
that it has made. It does make a difference in the Parliament, but it makes a
bigger difference in the courts. The courts have now made hundreds of decisions
about the Bill of Rights Act that show it ro be a significant change to the way
people can have their rights upheld against the government. Eventually the Bj]]
of Rights Act is a guardian against governmental power.

Then there has been the vexed position of the Treaty of Waitangi, a topic
often discussed in these broadcasts over the years. There is still the debate
going on about the nature of the commemoration of Waitangi Day and what it
should be. But the place of the Treaty in our legal system is a much more
fascinating and intricate question and there have been a number of broadcasts
about that,

Looking at the whole system of government covered by the broadcasts
over the nine years, it is casy to conclude that the New Zealand system of
government is unique. It hag characteristics not to be found anywhere else now
and it is becoming less and less like the Westminster system upon which it s
based. While the major difference is MMP, there are other differences.

We have no Upper House as most other countries do. We have no formal
written Constitution as most other countries do. Furthermore, the differences
between this coun try and Britain are becoming more pronounced every minute
as the UK legal system becomes more deeply enmeshed into that of Europe.

Australia has a written Constitution that is difficult to amend. It sets up a
system of federalism. The Americans have a similar system and so do the

Canadians. The United Kingdom has a Constitution similar to ours in some

senses. Theirs is based on essentially a common law constitution — the essential
elements were defined by the historical constitutional struggles that took place
centuries ago. It is not to be found in writing in the sense of being contained in
a document called a constitution. New Zealand has the Constitution Act 1986,
It sets out the basic elements of the three branches of government — Parliament,
the Executive and the Courts. Tt igot entrenched in the sense that it can be

changed relatively easily by Parliament/No referendurm 1s needed.

I'have thought for some years it would be better if New Zealand had a
more distinct form of constitutional arrangement where the power distribution
was clearly set out and could not easily be altered. Thar may improve the
quality of our governance. It would improve the sense that the citizenry have
about what the government can or cannot do to them, J¢ should also include
the Treaty of Waitangi and the New Zealand Bill of Rights Act. In my view it
should be entrenched so that ¢ cannot be altered except by referendum or a 75

percent majority of Parliament,
To secure such a constitution is an enormous undertaking, Constitutional
change of any magnitude is always difficult. In 4 conference organised by the

Institute of Policy Studies ar the Victoria University of Wellington in 2000 the




